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Why it matters to consumers

Quality connectivity ensuring access to an open and free Internet is essential for consumers
to access digital products and services and to be able to live and work in our society. The
Open Internet, which guarantees access and distribution of internet content and services
without discrimination, is today a pre-condition for a healthy and fair economy and society.
Investment in network infrastructure, especially the rollout of 5G networks, stands out as
a unique opportunity to improve accessibility, affordability and quality of service for EU
consumers.

Summary

BEUC would like to highlight its preliminary concerns from a consumer perspective, based
on the information currently available, regarding the announced intention by the European
Commission to present a legislative initiative on connectivity infrastructure, following calls
from European telecommunications network operators for big content providers to pay a
fee to support the costs of network infrastructure deployment.

BEUC in principle supports the objective of bridging the digital divide by investing in
development of network infrastructure, underlining the need for available, accessible and
affordable quality bandwidth Internet connection. However, pursuing such goals via the
introduction of a potential network fee payment scheme, which could amount to a
“sending-party-network-pays” system (SPNP), brings a set of risks and challenges which
must be carefully analysed and addressed to avoid counterproductive consequences, in
particular for the integrity of the principle of net neutrality and fair competition in the EU
Single Market for telecommunications.

For consumers in particular, the risks or potential disadvantages of establishing measures
such a SPNP system would range from a potential distortion of competition on the telecom
market, negatively impacting the diversity of products, prices and performance, to the
potential impacts on net neutrality, which could undermine the open and free access to
Internet as consumers know it today.

Moreover, according to the European Commission’s Better Regulation principles, any EU
regulatory action must be based on a transparent, inclusive process and rely on solid
evidence, providing thorough justification and analysis to substantiate any changes in the
previous policy approach taken on network infrastructure.

Therefore, BEUC issues the following preliminary recommendations:

- First of all, an inclusive and comprehensive impact assessment and public
consultation must be carried out, with a clear focus on the potential impact for
consumers.

- A comprehensive revision of the Broadband Cost Reduction Directive (BCRD) to
achieve the 2030 Digital Compass Targets should be primarily focused on removing
barriers to infrastructure deployments.
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- Network fees or other types of 'direct contributions’ by online players to telecom
operators that could amount to a "sending-party-pays” system should in principle
be avoided.

- Measures to increase investment in deployment of high-quality broadband
connectivity infrastructure should preserve a level-playing field for competition in
the EU telecoms market and ensure net neutrality.

Following ongoing calls from European telecommunications network operators for big
content providers to pay a fee to support the costs of network infrastructure, the European
Commission has publicly stated its intention to present a legislative proposal this autumn
on connectivity infrastructure that would introduce measures in this regard, presenting it
as instrumental to ensuring that the EU meets its digital connectivity targets for 2030.

BEUC would like to highlight its preliminary concerns regarding this initiative from a
consumer perspective, based on the information currently available.

BEUC in principle supports the objective of bridging the digital divide by investing in
development of network infrastructure, underlining the need for available, accessible and
affordable quality bandwidth Internet connection. Following the COVID-19 pandemic, it is
becoming increasingly important for consumers to have access to high quality internet
connectivity, digital services and content, regardless of their location.

However, pursuing such goals via the introduction of a potential network fee payment
scheme, which could amount to a “"Sending-party-network-pays” system (SPNP) based on
‘taxing’ internet traffic, brings a set of risks and challenges which must be carefully
analysed and addressed to avoid counterproductive consequences, in particular to the
integrity of the principle of net neutrality and fair competition in the EU Single Market for
telecommunications.

In May 2022, public statements by both Commissioners Vestager! and Breton? signalled
that the European Commission was assessing whether online platforms should contribute
to network infrastructural costs, with Commissioner Breton going a step further, effectively
announcing that the European Commission would present a legislative proposal to this
effect before the end of 2022.

This announcement followed the publication of a report® commissioned by the European
Telecommunications Network Operators' Association (ETNO), representative of European
telecom operators, which claims that online platforms consume most of Internet network
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traffic capacity without contributing their “fair share” for the costs of that capacity. ETNO
argues that the imbalance between tech giants and economic operators compromises their
ability to invest in the maintenance and innovation of the telecom infrastructure and,
especially, compromises the roll-out of 5G networks. *

The report commissioned by ETNO is the latest episode in a debate that started in 2011,
when large European telecommunications operators lobbied for the introduction of a SPNP
system. These proposals were then rejected by regulators, the Body of European
Regulators for Electronic Communications (BEREC)> and by the European Commission.®

If the forthcoming proposal does indeed suggest the introduction of network fees for
content providers, it would therefore depart from previous policy choices and signal a policy
shift from the Commission on this topic. However, the evidence or facts to justify such a
legislative intervention at this stage are not clear. In fact, an open letter by 34 civil society
organisations argues that “nothing has changed that would merit a different response this
time”.”

Although no specific details of the forthcoming proposal have been announced yet, we
understand that the Commission considers that this initiative is instrumental to ensure that
the EU meets its digital connectivity targets for 2030.

A reference to the need to develop a framework to ensure all market actors “make a fair
and proportionate contribution to the costs of public goods”, services and infrastructure
was discussed during the trilogue negotiations between the Commission, the European
Parliament and the Council of the European Union on the Decision on the 2030 policy
programme “Path to the Digital Decade”. However, EU legislators ultimately decided to
water down this provision in the final agreement, in the light of strong opposition from the
European Parliament. 8 This position followed a public letter signed by more than 50
Members of the European Parliament (MEPs)® from across the political spectrum,
which criticised the Commission’s plan for introducing “access fees” which would “pose
serious risks to the internet as we know it and are unlikely to solve the broadband
deployment problem”.

So far, the main proposals of the European Parliament to meet the EU connectivity targets
for 2030 have focused on the need to review the Broadband Cost Reduction Directive
(BCRD) with the aim of removing barriers to infrastructure deployments and of lowering
costs - not to create direct contributions from online platforms to telecom operators.
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Concerns regarding net neutrality were recently raised by EU Member States!?, MEPs as
well as civil society organisations!!, who criticised the Commission’s plans to introduce a
so-called “fair share” contribution scheme.

Following the lead of the report released by ETNO, telecom operators have argued for
direct payment solutions by online platforms to those telecom operators responsible for
deployment of the network infrastructure. Moreover, the ETNO report calls for a targeted
approach of limiting such network fee payments to those online platforms which are
responsible for the largest volume shares of Internet traffic. 12

The introduction of a differentiated regime which applies only to the major online platforms,
defined on the basis of the volume of their Internet data traffic, would raise concerns of
potential incompatibility with the principle of net neutrality.

The principle of net neutrality is established by the Open Internet Regulation (OIR)!3, in
Article 3(3): “providers of internet access services should treat all traffic equally, without
discrimination, restriction, or interference, independently of its sender or receiver, content,
application or service, or terminal equipment”. Article 3(3) establishes a clear prohibition
of “general, unconditional and objective nature”, in so far as it “proscribes any traffic
management measure which is not reasonable (within the meaning of paragraph 3) and
does not contribute towards the fair and non-discriminatory treatment of that traffic”.1#

In addition, the BEREC Guidelines on the Implementation of the OIR!> also provide
orientation on the application of the Regulation. The main argument of telecom operators
at the moment:¢ is that EU rules on net neutrality are not at risk, given that the BEREC
Guidelines state that IP interconnection (the market where telecom operators and online
platforms engage) is excluded from the scope of this Regulation.?” However, the BEREC
Guidelines also indicate that a breach of net neutrality may arise as regards the
interconnection policies and practices of Internet service providers, in so far as they have
the effect of limiting the exercise of end-user rights under Article 3(1)” of the Regulation.®

From a consumer perspective, it therefore seems plausible, and indeed probable, that the
introduction and enforcement of a system of contributions based on a model of direct
payments from online platforms to telecom operators, such as advocated by ETNO, could

10
11

12 page 43.

3 Regulation (EU) 2015/2120 laying down measures concerning open internet access and amending Directive
2002/22/EC on universal service and users’ rights relating to electronic communications networks and services
and Regulation (EU) No 531/2012 on roaming on public mobile communications networks within the Union (OJ
2015 L 310, p. 1. ).

14

> BEREC Guidelines on the Implementation of the Open Internet Regulation, available at:
16 Pages 42-43,

17 BEREC Guidelines, paragraph 50.
18 BEREC Guidelines, paragraph 6.
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entail such indirect consequences, and so stand to compromise the principle of net
neutrality.

For instance, a network fee payment system could potentially translate into measures that
effectively discriminate between different types of traffic and infringe the rights of end-
users (e.g. what would happen when a platform does not pay the fee, would the telecom
provider block all traffic coming from the platform?). For instance, MEPs have raised the
example of German universities during the Covid pandemic!®, with the allegation that
Deutsche Telekom refused to handle the increase in online learning traffic without
compensation from universities, “making the German Research Network effectively
unusable”?0,

Moreover, a study?® commissioned by the German Federal Network Agency
(Bundesnetzagentur or BNetzA) has pointed out the example of South Korea, which is “the
only country so far that has responded to the concerns of telcos and introduced the Sending
Party Network Pays (SPNP) billing principle on a legal basis”, where online and content and
application providers are obliged to pay network charges to Internet service providers. The
report concludes that the overall result of this regulation was “a decline in quality and
diversity of online content and expect rising prices for end users for content, as well as
lower network infrastructure investments”.

The principle of net neutrality should also be interpreted in light of the recent EU Court of
Justice (CJEU) rulings on ‘zero-rating’??2, which clarified that ‘zero-rating’ offers are a
violation of the Open Internet Regulation. We would point out that the CJEU rulings only
prohibited ‘zero-rating’ practices after years of campaigns by telecom companies actively
incentivising data consumption and the increase of data traffic by offering their customers
access to more (and even unlimited) data consumption from selective platforms and
applications, by not counting the data traffic these platforms and services generated in
their subscribers’ overall data consumption.?3

All this is taking place in a context of rapid deployment of fibre optic infrastructure across
the EU, which is capable of ensuring the transmission of much larger volumes of data while
providing for a more stable network than ever before.?* Therefore, the network congestion
argument used by telecom operators to support the introduction of a network fee scheme
seems to be at odds with their so far staunch defence of practising ‘zero-rating’ offers.?>

In addition, the potential network fee scheme raises serious competition concerns in
potentially multiple markets. For instance:

e In the EU audio-visual market: the European Association of Commercial Television
and VoD Services (ACT)?® fears that network fees or other types of direct
contributions based on taxing volumes of dataflow would disproportionately target

19
20
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22 Judgements C-854/19 Vodafone (roaming), C-5/20 Vodafone (tethering) and C-34/20 Telekom Deutschland
(throttling) of 2 September 2021.
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high bandwidth service providers from the audio-visual sector, with unintended
consequences of higher prices for consumers and/or less investment in quantity
and quality of content production.

e In the EU telecoms Single Market: mobile virtual network operators (MVNOs), who
currently pay high fees to telecom operators for the use of their network
infrastructure, fear the introduction of additional fees for OTT service providers
would stand to increase the profitability gap that exists between traditional telecom
operators and MVNQOs, making it harder for MVNOs to innovate and compete.?” This
would risk stifling competition in already concentrated telecoms markets.

e If telecom operators can directly make money from dominant “big tech” content
companies in this way via a ‘traffic tax’, this would probably disincentivise the
telecom operators from innovating and challenging these dominant/monopolistic
companies, weakening the structure of already often uncompetitive markets even
further by dissuading entry by potential challengers.?®

e If telecom operators receive payments from “big tech” but not from other content
providers, are net neutrality rules sufficient to prevent telecom operators from
favouring “big tech” over other content providers (for example, in the case of
capacity or quality constraints)? If not, this would risk weakening the ability of other
providers to compete effectively for consumers’ business. Moreover, this would
further strengthen big tech’s existing hold over content markets, with potential spill-
over effects into other markets by enhancing big tech’s ability to leverage market
power from one market to another to expand “big tech” ecosystems.

The network fee scheme could turn markets designed to serve end users (consumers) from
a single sided market into two-sided markets. Telecom operators would no longer have the
incentive to focus on end user customers only but would have to balance end users’
interests with the interests of their “paying customers” on the content provision side.
Consumers can only lose out from such a dilution.

Moreover, the imposition of a network fees scheme could potentially lead to increased
profitability for telecom operators (simply switching monopoly/oligopoly rents from one
sector to another) without any guaranteed benefit pass-through to consumers by way of
lower prices or improved infrastructure. Regardless of the kind of measures proposed,
there must be, at the very least, a clear obligation for telecom operators to reinvest any
possible financial gains into actual deployment of network infrastructure. However, recent
statements?® by telecom operators’ representatives reveal that these companies may be
either unable or unwilling to commit to directly allocating such financial gains to
infrastructure investment.

First and foremost, before even considering the introduction of a network fee scheme,
telecom operators would need to provide the necessary binding assurances that the
introduction of such scheme would effectively lead to increased connectivity investment
and better services for consumers.

In conclusion, the potential risks for competition would directly reflect in substantially
negative consequences for the interest of consumers, with a direct impact on consumer
choice and pricing, as well as negative reflexions on the diversity and quality of products
and performance.

27

28 Tbid.
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First and foremost, according to the European Commission’s Better Regulation principles,
any EU regulatory action must be based on a transparent, inclusive process and rely on
solid evidence, providing thorough justification and analysis to substantiate any changes
to the previous policy approach taken on this topic.

In the same manner as the Broadband Cost Reduction Directive, subject to public
consultation from December 2020 to March 2021, a new legislative proposal on
connectivity infrastructure investments, be it a new stand-alone proposal or its integration
into an already planned initiative, should be preceded by an inclusive public consultation
and comprehensive impact assessment. It is fundamental that the views from all relevant
stakeholders are considered, in particular telecom regulators and representatives of the
civil society, including consumer representatives. The consumer perspective should be a
key aspect of the impact assessment, detailing the potential impact of such a regulatory
move on the consumer experience, especially its impact on consumer choice and prices
charged.

BEREC, as the competent regulator, should be actively engaged in this process. BEREC has
previously examined the issue of the internet ecosystem and IP-interconnection markets,
most recently in 20173°, when it concluded then that the internet ecosystem was still able
to cope with increasing traffic volumes. In the event of a policy shift, BEREC should be
allowed sufficient time to produce fresh analysis reporting on this issue, which is due this
late autumn3?, in order for its views to be taken into the utmost consideration.

EU Member States and MEPs have already issued similar calls for a thorough analysis and
consultation. In July 2022, seven EU member states - Denmark, Estonia, Finland,
Germany, Ireland, the Netherlands and Sweden - wrote to the Commission calling for this
proposal to be preceded by a public debate32. More recently, in August 2022, a joint paper
signed by France, Italy and Spain called on the Commission to hold an open debate while
reiterating that any future proposal should preserve the principle of net neutrality.33

From the European Parliament, MEPs from across the political spectrum have signed a
public letter demanding the consultation of “the public, technology experts, academics,
civil society, expert regulatory agencies”.3*

e A comprehensive revision of the Broadband Cost Reduction Directive to achieve the
2030 Digital Compass Targets should be primarily focused on removing barriers to
infrastructure deployments.
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ENDS

Network fees or other types of ‘direct contributions’ by online players to telecom
operators, which would amount to a “sending-party-network-pays” (SPNP) system
should in principle be avoided.

Measures to increase investment in deployment of high-quality broadband
connectivity infrastructure should preserve a level-playing field for competition in
the EU telecoms market and ensure net neutrality.
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